IMC FERTILIZER INC
| BLA 94- 244 Deci ded February 10, 1997

Appeal froma decision of the New Mexico Sate Gfice, Bureau of Land
Managenent , cancel | i ng pot assi um| ease NVNV 90581.

Afirned.

1. Admnistrative Authority: General ly--Administrative
Procedure: Judicial Review-Board of Land Appeal s--
Mneral Leasing Act: Generally--Potassi umLeases and
Permts: Leases

A BLM deci si on cancel ling a potassi umlease w ||

be af firned on appeal when a judgnent of a Federal
Dstrict Gourt determnes BLMwas wthout authority

to issue the | ease and orders BLMto cancel the |ease.
Bona fide purchaser protection does not apply if the
Departnent was wthout authority to issue the | ease.

APPEARANCES Charles C Hgh, Jr., BEsq., B Paso, Texas, for IMC
Fertilizer, Inc.; Harold J. Hnsley, Esq., Gegory J. Nbert, Esq.,

and Janes A Gllespie, Esqg., Roswell, New Mexico, for Intervenor Pogo
Produci ng Gonpany; and A J. Losee, Esq., Bnest L. CGarroll, Esg., and
Mary Lynn Bogle, Esg., Artesia, New Mexico, for Intervenor Yates Petrol eum
Qor porat i on.

(PN ON BY ADM N STRATI VE JUDGE | RWN

IMC Fertilizer, Inc. (IM) has appeal ed froma Decenber 10, 1993,
decision of the Acting Sate Drector, New Mexico Sate (fice, Bureau of
Land Managenent (BLMN), cancel | ing potassi uml ease NMNM 90581 (originally
desi gnated as NMNM 86719) issued to | MC on March 5, 1993.

Pogo Produci ng Gonpany (Pogo) and Yates Petrol eum Corporation (Yates)
were the high bidders in a conpetitive potassiumlease sal e held by BLM
on August 20, 1992. In a January 7, 1993, decision, BLM stating it had
rej ected Pogo and Yates' high bid on January 5, 1993, accepted | MC s hid,
awarded the lease to IMZ and encl osed | ease forns for IMCto execute. The
January 7, 1993, decision stated: "If the high bidder contests their high
bidreectionto IBLAwthin 30 days in accordance wth regul ati ons under
43 (FR 4.400, BLMw Il put the |ease in suspension under 43 /R 3502. 2-4
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[sic], because the | ease may not be successful |y devel oped whil e under
the clinmate of uncertainty of litigation. Such suspension waives mni num
rental on undevel oped | eases." 1/

Pogo and Yates filed a conplaint inthe Lhited Sates Ostrict Gourt
for the Ostrict of New Mexi co (Pogo Produci ng . & Yates Petrol eum Gor p.
v. Bureau of Land Managenent, Gv. No. 93-0213 JP) seeking a tenporary
restraining order, prelimnary injunction and pernmanent injunction to
prevent issuance of the |ease. h February 23, 1993, prior to a hearing
on Pogo and Yates' conplaint, Pogo, Yates, and BLMentered into a
stipul ation approved by the Gourt in which BLMagreed not to issue the
lease. lhited Sates Ostrict Judge Janes A Parker subsequently filed a
stipul ated dismssal order on February 23, 1993, incorporating the
stipulation and di smssing the action wthout prejudice.

h March 5, 1993, the Deputy Sate Drector, Lands and Mneral s,
BLM issued the | ease effective April 1, 1993. n the sane day he i ssued
a deci sion suspendi ng operations, also effective April 1, 1993. 2/ O
August 10, 1993, in response to a notion filed by Pogo and Yates, Lhited
Sates Dstrict Judge Parker ordered BLMto show cause why it had not
violated the terns of the stipulation entered into on February 23, 1993.
Prior to the hearing on the show cause order, Pogo, Yates, and BLM agreed
to settle the natter. A stipulated judgnent agai nst BLMwas entered by the
Federal Dstrict Gourt on Gctober 28, 1993. The stipul ated judgnent states
in pertinent part:

1. The Defendant New Mexico Sate Gfice, * * * (BLNV,
breached the terns of the February 23, 1993 Sipul ati on between
Pogo and Yates and the Defendant by issuing Potassi umlLease NVANM
90581 on March 5, 1993.

1/ Presunably BLMintended to cite 43 GFR 3503.2-4. Pogo and Yates
appeal ed BLM's Jan. 5, 1993, rejection of their high bid; their appeal was
docketed as | BLA 93-246. For our decision on their appeal, see Pogo
Produci ng G., 138 | BLA 142 (1997).

2/ This decision stated in part:

"I'n accordance with Section 39 of the Mneral Leasing Act of 1920, (as
anended), 30 US C 209, the regulation in 43 /R 3503.3, and as specified
inthe |lease terns, [BLM suspends potassiumlease N\NM90581. * * * The
| ease was awarded to the second hi gh bi dder under 43 OFR 3535-3(f) [sic]
after rejection of the high bid under 43 GR 3535-3(f) [sic] and 43 R
3535.6. The high bidder has appeal ed the rejection to IBLA  The high
bi dder has indicated to us that they wll al so appeal the | ease anward to
IBLA V& believe IMC may not be able to successfully operate the | ease
froma financial standpoint or wth regard to the interests of conservation
while the lease is under litigation. The |ease shall be suspended as of
April 1, 1993, and the suspension wll remain in effect for the duration of
t hose conditions preventing operation of the | ease.”
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2. The Defendant viol ated the February 23, 1993
Sipulation. The Defendant submts that the breach was
i nadvertent, as shall be further explained in the letter
submitted pursuant to paragraph 1, bel ow

* * * * * * *

ITIS THRERE, RDERED AS FOLLOM

1. Wthin 10 days of entry of this Sipul ated Judgnent
the Defendant BLMw || issue a witten statenent, explaining
in detail the circunstances surrounding and the cause for the
violation of the February 23 Sipulation and Qder. [3/]

* * * * * * *

3. Wthin 10 days of entry of this Sipul ated Judgnent
the Defendant wll take such steps as are necessary to revoke,
cancel and termnate the issuance of Potassi umLease NV 90581
to IMCFertilizer, Inc. on March 5, 1993, including, but not
limted to, ajoint notion wth Paintiffs to renand |1 BLA
Appeal No. 93-521, attaching thereto a copy of this Sipul ated
Judgnent. [4/]

4. on recei pt of satisfactory evidence that BLMhas taken
the steps outlined above, Pogo and Yates wll nove, if necessary,
to dismss | BLA Appeal No. 93-521.

5. Defendants shall not issue a Potassiumlease for the
| ands covered by Potassi umLease NMNM 86719 to | MC or anyone el se
until Pogo and Yates have exhausted their admnistrative appeal s
and any other legal renedies wth respect to the rejection of
their bid on Potassi umLease NNV 86719.

3/ InaMNv. 8 1993 letter tothe Assistant US Attorney, BLMs Deputy
Sate Drector explai ned:

"I ssuance occurred because BLMtechni cal and nanagenent personnel did
not fully understand the Dsmssal OQder. The Qder stated in part . . .
the civil action is hereby dismssed wthout prejudice.” Ve interpreted
this as neaning all legal action on this nanner [sic] ceased and we coul d
proceed wth the issuance. The Departnent of the Interior and the
Departnent of Justice counsel al so were not aware of the distinction
between awarding and issuing a lease. A the tine the Osmssal Oder was
i ssued we had awarded but not issued the Lease. Not being anare of the
distinction added to the confusion. Ve issued and suspended t he Lease
bel i eving we were in conpliance wth the O smssal Qder, and believing
that action was acceptable to all parties.”
4/ Inresponse to a joint motion for renand filed by BLM Pogo, and Yates
on Nov. 22, 1993, we dismssed | BLA 93-521 by order dated Nov. 26, 1993.
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Based on the stipul ated judgnent and on 43 GFR 3509. 4-2(c), BLMi ssued
the Decenber 10, 1993, decision cancelling the | ease issued to IMC 43 R
3509.4-2(c) provides: "If alease is issued inproperly, it shall be
subj ect to admnistrative cancel | ation."

IMCtinely appeal ed and sought a stay of BLMs Decenber 10, 1993,
decision. V¢ denied the petition for stay on February 25, 1994, and
granted Pogo and Yates' petition to intervene on April 5, 1994.

n appeal, IMC states that it was neither inforned of nor given an
opportunity to appear and participate in the Federal Ostrict Gourt
litigation that led to the Gctober 28, 1993, stipul ated judgnent. M
acknow edges that 43 PR 3509. 4-2(c) authorizes administrative cancel |l ation
of a lease but argues BLMnay not cancel a |ease "to the extent that such
action adversely affects the title or interest of a bona fide purchaser”
under 43 GFR 3509.4-3(a). A though 43 R 3509. 4-3(a) states that
purchasers are charged wth constructive know edge of all regul ations and
BLMrecords pertaining to a lease and the land it covers, this does not
include "private agreenents nade by the BLMw th parties in litigation,"
| MC argues (Satenent of Reasons at 3). Because | MC was a bona fide
pur chaser and because no show ng was nade that it held the | ease in
violation of the Mneral Leasing Act or applicable regulations, it was
error for BLMto cancel the | ease, | MC concludes. |MCrequests that BLMs
decision be reversed and its | ease reinstated. Id. 5/

Pogo and Yates argue IMCis not a bona fide purchaser. "To be a
bona fide purchaser, one nust buy froma party who has authority to
sell and the purchaser nust know of not hi ng whi ch would put the seller's
authority in doubt. Neither case is true in this instance"” (Response
at 3). BLMdid not have authority to issue the | ease after the Federal
Dstrict Gurt's February 23, 1993, stipul ated di smssal order
incorporating BLMs agreenent not to issue the lease. They cite Petrol ex
84-1 Limted, 118 IBLA 372 (1991), Haine Wl f, 113 IBLA 364 (1990), and
Wilter S Fees, Jr., 110 IBLA 377 (1989), for the Secretary's authority
to cancel any |ease issued contrary to | aw due to the inadvertence of his
subordi nates. (BLMs Nov. 8, 1993, letter, supra note 3, nmakes clear BLM
inadvertently issued the | ease, Pogo and Yates observe.) These cases apply
30 USC 8§ 184(h)(2) (1994), the statutory basis for 43 GFR 3509. 4- 3(a).
In Hanes M Dawson, 101 | BLA 315, 319 (1988), we stat ed:

Thi s provision provides protection to "good faith
pur chaser s whose predecessors in interest were in violation of
sone

5/ IMC also requested the case be assigned for a hearing. Because we find
no material issues of fact the resol ution of which woul d affect the outcone
of this appeal, IMCs request is denied. See Yates Petrol eum Gorp.,

131 I BLA 230, 235 (1994).
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provision of the act, such as acreage limtation provisions,
and not for protection of purchasers of |eases erroneously
issued for |ands not subject to nonconpetitive leasing.” Ql
Resources, Inc., 14 IBLA 333, 337 n. 1 (1974). Thus, the
Board has consistently held that where the | ease i s subject
to cancel | ati on because BLM| acked authority to issue it,

t he bona fide purchaser protection afforded by 30 US C

8§ 18[4] (h)(2) (19[94]) does not apply.

Fnally, Pogo and Yates argue | MC "has consistently been on notice of the
fact that BLMhad no authority to issue a |l ease for the subject lands to
IMC' (Response at 6). They request that we affirmBLMs deci sion.

[1] The issue presented for decision is whether BLMproperly
cancel l ed the | ease as required by a judgnent of the Lhited Sates Dstrict
Qourt for the Dstrict of New Mexico. O course, we exerci se no
supervi sory authority or appel | ate jurisdiction over proceedi ngs pending in
the district courts of the Lhited Sates. Rchard W Tayl or, 119 | BLA 310,
316 (1991); JimD WIls, 113 I1BLA 396, 400 n.4 (1990). UWnder the | aw of
the case doctrine, a court is precluded fromre-exanmning an i ssue
previously decided by the sane court or a higher appellate court in the
same case. A & A Qncrete, Inc. v. Wite Muntain Apache Tribe, 781 F. 2d
1411, 1418 (Sth Ar.), cert denied, 476 US 1117 (1986); Lhited States v.
Maybusher, 735 F.2d 366, 370 (9th dr. 1984), cert. denied, 469 US 1110
(1985). An inferior court has no power to deviate fromthe nandate i ssued
by an appel | ate court.

This rule is equally applicable to the duty of an admnistrative
agency, such as this Board, to conply wth the nandate of a review ng
court. Federal Power Gommission v. Pacific ., 307 US 156, 160 (1939);

Inre Wlla AG, 88 F.2d 725, 728 (Fed. dr. 1988); Vern T. \iss,

128 1 BLA 119, 123 (1993), appeal filed, dv. No. A94-072 (D A aska

Feb. 25, 1994). n renand, an admnistrative agency is bound to apply
the legal principles laid dow by the court. Chicago & North Wstern
Transportation G. v. Lhited Sates, 574 F.2d 926, 930 (7th Ar. 1978)
(citing FQC v. Pottsville Broadcasting G., 309 US 134, 145 (1940));
Valdez v. Schweicker, 575 F. Supp. 1203, 1204 (D ol o. 1983); \Vern T.
Wiss, supra. The law of the case doctrine, while not extending to every
issue raised inlitigation, does extend to issues actual |y deci ded either
expressly or by necessary inplication. Hester v. International Uhion of
Qperating Engi neers, 941 F.2d 1574, 1581, n.9 (11th dr. 1991), and cases
cited, Vern T. Wi ss, supra.

To the extent that IMCtakes issue wth the judgnent of the US
Dstrict Gourt for the Dstrict of New Mexi co ordering BLMto cancel the
| ease issued to IMG IMCs renedy does not lie wth this Board. Regardl ess
of whether IMCwas a party to those proceedings, the fact remains that the
Departnment was a party and the issue of whether BLMproperly issued the
| ease pendi ng appeal of the high bid rejection was actual |y deci ded by the
New Mexi co Federal District Gourt. Absent a decision setting aside the
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judgnent, we are bound by the Gourt's determnation that BLMwas w t hout
authority to issue the | ease.

Bona fide purchaser protection does not apply if the Departnent was
wthout authority to issue the | ease, as determned by the Gourt. Petrol ex
84-1 Limted, supra; Haine VWl f, supra;, Hanes M Dawson, supra. That
appel lant mght have otherw se qualified as a bona fide purchase does not
vest the Departnent wth authority that it otherw se | acks.

Therefore, pursuant to the authority del egated to the Board of Land

Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

WIlT A lrwn
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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